
JIHAD: Jurnal Ilmu Hukum dan Administrasi 

Vol. 8 No. 1 Maret 2026 

p-ISSN : 2745-9489, e-ISSNl 2746-3842 

DOI: 10.36312/jihad.v8i1.10333/https://ejournal.mandalanursa.org/index.php/JIHAD/issue/archive  

 

65 | The Concept of Grundnorm in the Customary Law System: Reconciliation of Hans Kelsen's 

Pure Legal Theory with Indonesian Legal Pluralism (Ahmad Gautsul Anam) 

 

The Concept of Grundnorm in the Customary Law System: Reconciliation 

of Hans Kelsen's Pure Legal Theory with Indonesian Legal Pluralism 
 

Ahmad Gautsul Anam1 Wanda Paradina2 

Akademi Bisnis Lombok1, Columbia University2 

 
Article Info  Abstract 

Article history: 

Received: 6 February 2026 

Publish: 1 March 2026 

 

 Indonesia adheres to a pluralistic legal system, with state law, customary law, 

and religious law applying simultaneously. This study analyzes the relevance 

of Hans Kelsen's grundnorm concept in understanding the hierarchy and 

validity of the Indonesian customary law system. The focus of the research 

includes: (1) how the grundnorm concept can be applied in the context of 

Indonesian customary law, (2) how to reconcile Kelsen's pure legal theory 

with the reality of legal pluralism in Indonesia, and (3) the theoretical and 

practical implications of the application of the grundnorm concept to the 

existence of customary law. This study uses a juridical-normative method 

with a conceptual and philosophical approach. Secondary data were 

obtained from legal literature, scientific journals, and related laws and 

regulations. The results of the study indicate that: Kelsen's grundnorm 

concept can be adapted in the customary law system through the 

identification of basic norms derived from the philosophical values of 

indigenous communities; there is a possibility of reconciliation between the 

pure legal theory and legal pluralism through a multi-grundnorm approach 

that recognizes the existence of more than one basic norm in the national 

legal system; and the application of the grundnorm concept provides 

theoretical legitimacy for the existence of customary law as an autonomous 

legal subsystem but remains within the framework of the unity of the 

Indonesian national legal system. 
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1. INTRODUCTION 

Indonesia, as a country based on the rule of law, has a unique characteristic in its legal 

system, namely legal pluralism, which recognizes the existence of various legal systems 

simultaneously.[1] Legal pluralism in Indonesia is manifested in three main forms: state law 

(positive law), customary law, and religious law.[2] All three exist and develop in 

Indonesian society with varying degrees of influence and reach, but interact with each other 

and sometimes even compete with each other in regulating community life. 

Customary law, as one of the pillars of the Indonesian legal system, has a long history 

that has existed long before Indonesian independence[3]. Customary law is a living law in 

society, growing and developing according to the needs and legal awareness of the local 

community[4]. Recognition of the existence of customary law has been explicitly stated in 

Article 18B paragraph (2) of the 1945 Constitution of the Republic of Indonesia which states 

that the state recognizes and respects customary law community units and their traditional 

rights as long as they are still alive and in accordance with the development of society and 

the principles of the Unitary State of the Republic of Indonesia. 

On the other hand, Hans Kelsen, as one of the leading figures in legal philosophy of the 

20th century, developed a pure theory of law (reine rechtslehre) which introduced the 
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concept of grundnorm or basic norms as the foundation of the validity of the entire legal 

system. According to Kelsen, grundnorm is a fundamental norm that is the source of validity 

for the legal norms below it in a hierarchical legal norm hierarchy (Stufenbau des Rechts)[5]. 

This concept provides a theoretical explanation of how a legal system obtains its legitimacy 

and how lower legal norms obtain their validity from higher norms. 

Problems arise when we try to apply Kelsen's concept of the grundnorm in the context 

of Indonesian legal pluralism, particularly in relation to customary law. Kelsen's pure legal 

theory was essentially developed within the context of Continental European monistic legal 

systems, which tend to be centralistic and hierarchical. Meanwhile, the reality of Indonesian 

law demonstrates a plurality of legal systems that cannot always be explained by a rigid 

hierarchical approach. 

Several fundamental questions then arise: Can Kelsen's grundnorm concept be applied 

to Indonesia's customary law system? If so, what form does the grundnorm take in 

customary law? Is it possible for there to be more than one grundnorm in Indonesia's 

pluralistic legal system? How can Kelsen's pure legal theory be reconciled with the reality 

of legal pluralism in Indonesia? And what are the theoretical and practical implications of 

applying or rejecting the Grundnorm concept for the existence and development of 

customary law in Indonesia? 

This research is important for several reasons. First, from a theoretical perspective, it 

seeks to contribute to the development of Indonesian legal theory capable of explaining the 

phenomenon of legal pluralism by using or adapting concepts from Western legal theory, 

particularly Kelsen's pure theory of law. Second, from a practical perspective, a better 

understanding of the relationship between state law and customary law within a solid 

theoretical framework will provide a stronger foundation for the recognition, respect, and 

protection of customary law within the national legal system. 

Third, this research is also relevant in the context of the ongoing discourse on national 

legal reform in Indonesia. By understanding the fundamental structure of Indonesia's 

pluralistic legal system, policymakers will have a more comprehensive perspective in 

formulating legal products that are not only formally valid but also socially and culturally 

legitimate. 

 

2. RESEARCH METHOD 

This research uses a juridical-normative method with a conceptual approach and a 

philosophical approach[6]. The juridical-normative research was chosen because the focus 

of the research is to analyze theoretical concepts in legal theory and examine legal norms 

related to customary law in the Indonesian legal system. 

The data sources in this study are entirely secondary data consisting of: (1) Primary legal 

materials, including the 1945 Constitution of the Republic of Indonesia, laws related to 

customary law, and other relevant laws and regulations; (2) Secondary legal materials, 

including textbooks, scientific journals, academic articles, research results, and legal 

literature discussing legal theory, especially Hans Kelsen's pure legal theory, Indonesian 

customary law, and legal pluralism; (3) Tertiary legal materials, including legal dictionaries, 

encyclopedias, and other materials that provide explanations of primary and secondary legal 

materials. 

Data collection techniques were conducted through library research, which involved 

inventorying, identifying, and reviewing various literature relevant to the research topic. The 

collected data were then analyzed qualitatively using conceptual analysis methods to 

understand key concepts in Kelsen's pure legal theory and Indonesian customary law. 
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The stages of data analysis include: (1) Description, namely systematically describing 

the concept of grundnorm in Kelsen's pure legal theory and the characteristics of Indonesian 

customary law; (2) Interpretation, namely interpreting and explaining theoretical concepts 

in the context of the Indonesian legal system; (3) Comparison, namely comparing Kelsen's 

grundnorm concept with the fundamental structure of customary law; (4) Evaluation, 

namely assessing the relevance and possibility of applying the grundnorm concept in the 

context of Indonesian legal pluralism; and (5) Construction, namely building a theoretical 

framework to reconcile Kelsen's pure legal theory with the reality of legal pluralism in 

Indonesia. 

 

3. RESULTS AND DISCUSSION 

3.1. The Concept of Grundnorm in Hans Kelsen's Pure Theory of Law 

Hans Kelsen, through his pure theory of law, attempted to establish a pure 

science of law (reine rechtslehre), namely a science of law that is free from elements 

outside the law, such as politics, morals, sociology, or ideology.[7] In this effort, Kelsen 

developed the concept of grundnorm or basic norms as the foundation of the validity of 

the entire legal system. Grundnorm is a norm whose existence is assumed (hypothetical 

norm) and becomes the source of validity for the constitution and all legal norms under 

it.[8] 

According to Kelsen, the validity of a legal norm cannot be derived from facts 

(das sein), but must be derived from another, higher norm (das sollen)[9]. This raises 

the question of where the highest norm in the hierarchy of legal norms derives its 

validity. To answer this question, Kelsen introduced the concept of grundnorm as a 

norm whose existence is assumed and no longer requires validation from another, 

higher norm. 

Grundnorms have several important characteristics. First, they are hypothetical, 

meaning their existence cannot be empirically proven but must be assumed for a legal 

system to function. Second, they are transcendental-logical, meaning they constitute a 

logical condition necessary for understanding a legal system as a valid system of norms. 

Third, they do not contain specific legal material but merely provide the authority to 

create law. Fourth, they are specific to each national legal system.[10] 

In the context of a modern national legal system, the grundnorm can be 

formulated as: the first historical constitution must be obeyed[11]. From this grundnorm 

then comes the validity of the constitution, and from the constitution comes the validity 

of laws, then implementing regulations, and so on down to individual decisions. This 

hierarchical structure is called by Kelsen as the stufenbau des rechts (hierarchical 

structure of law)[12]. 

Kelsen's concept of the grundnorm has received various criticisms, particularly 

due to its hypothetical and abstract nature. Critics argue that the grundnorm does not 

provide a satisfactory explanation of why a legal system should be obeyed, as it is 

ultimately merely a logical assumption with no empirical or moral basis. Nevertheless, 

the concept of the grundnorm continues to make important contributions to legal theory, 

particularly in explaining the hierarchical structure of legal systems and the validity 

relationships between legal norms. 

3.2. Characteristics and Fundamental Structure of Indonesian Customary Law 

Indonesian customary law has very different characteristics from the Western 

legal system that became the context for the birth of Kelsen's pure legal theory. 

Customary law is unwritten law, grows and develops in society, and has a dynamic and 

adaptive nature to social change. Van Vollenhoven, as the father of customary law 
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studies in Indonesia, defines customary law as the entire set of rules of conduct 

applicable to indigenous people and foreign easterners, which on the one hand have 

sanctions and on the other hand are in a state of uncodification[13]. 

Ter Haar, a student of Van Vollenhoven, developed a decision theory 

(beslissingenleer) which emphasized that customary law should be studied from the 

decisions made by customary leaders or customary institutions in resolving 

disputes.[14] This approach differs from the normative approach, which views law as 

an abstract system of norms, but rather places more emphasis on the practical and 

concrete aspects of customary law. 

Hazairin made a significant contribution to the study of customary law by 

introducing the concept of kinship systems as a basis for understanding customary law. 

According to him, customary legal systems in Indonesia can be distinguished based on 

the kinship system adopted: patrilineal, matrilineal, or parental. These kinship systems 

then influence various aspects of customary law, including inheritance law, marriage 

law, and land law. 

Soepomo explained that customary law has a communal, religious nature, 

meaning that customary law places collective interests above individual interests and is 

based on religious values or local community beliefs.[15] This nature is reflected in 

various customary legal institutions such as cooperation, deliberation for consensus, 

and customary sanctions that emphasize restoring social balance rather than retaliation. 

From the various characteristics above, it can be identified that the fundamental 

structure of customary law differs significantly from the hierarchical structure 

described by Kelsen. Customary law does not have a clear and written hierarchy of 

norms as in continental legal systems.[16] The validity of customary law is more based 

on social acceptance and recognition as well as harmony with the cultural values and 

cosmology of the local community, rather than on logical derivation from higher norms. 

 

3.3. Application of the Grundnorm Concept in the Customary Law System 

The question of whether the concept of a grundnorm can be applied to 

customary law systems requires a thorough analysis of the fundamental structure of 

customary law. If we strictly follow Kelsen's logic, then every legal system, including 

customary law, must have a grundnorm as its ultimate source of validity. However, the 

very different characteristics of customary law from the legal systems that form the 

context of Kelsen's theory present a unique challenge. 

In customary law, there is no written constitution or fundamental document that 

can be identified as the ultimate source of validity. However, each customary legal 

system possesses philosophical or cosmological values that serve as the foundation for 

all customary rules. These philosophical values can include concepts such as cosmic 

harmony, balance between the upper and lower worlds, or moral principles rooted in 

ancestral beliefs. 

For example, in Balinese traditional society, the concept of Tri Hita Karana 

(three causes of well-being), which includes harmonious relationships between humans 

and God, humans and humans, and humans and nature, can be seen as a grundnorm in 

the Balinese customary law system.[17] All Balinese customary rules, whether related 

to religious ceremonies, land management, or dispute resolution, are basically aimed at 

realizing harmony as mandated by the Tri Hita Karana concept. 

Similarly, in the Minangkabau indigenous community, the philosophy of Adat 

Basandi Syarak, Syarak Basandi Kitabullah (adat based on syarak, syarak based on the 

Quran) can be seen as the ground norm that provides legitimacy for the entire 
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Minangkabau indigenous legal system[18]. This philosophy shows that the validity of 

Minangkabau indigenous law ultimately stems from Islamic teachings contained in the 

Quran and Hadith. 

In the Dayak indigenous community in Kalimantan, the concept of Belom 

Bahadat (living according to tradition), which emphasizes the importance of 

maintaining a balance between human life and the universe, can be identified as a 

grundnorm.[19] This concept provides a philosophical basis for various Dayak 

customary rules, including rules on forest utilization, customary land management, and 

customary sanctions for violations of the natural balance. 

From the various examples above, it can be concluded that the concept of a 

grundnorm can be applied in customary law systems, but with some modifications or 

adaptations. Grundnorms in customary law are not abstract, hypothetical norms, as 

conceptualized by Kelsen, but rather philosophical or cosmological values that live 

within the consciousness of indigenous communities and are internalized in various 

social and ritual practices. The grundnorm of customary law is both substantive and 

normative, as it not only provides a basis for logical validity but also provides a moral 

and spiritual orientation for the lives of indigenous communities. 

 

3.4. Legal Pluralism and the Possibility of Multi-Grundnorm 

One of the biggest challenges in applying Kelsen's pure theory of law in the 

Indonesian context is the phenomenon of legal pluralism. Indonesia recognizes three 

legal systems that apply simultaneously: state law (positive law), customary law, and 

religious law (especially Islamic law).[20] These three legal systems have different 

sources of legitimacy, different scopes of application, and different enforcement 

mechanisms. 

Kelsen's pure theory of law essentially assumes a unity of the legal system with 

a single grundnorm as the ultimate source of validity. However, the reality of legal 

pluralism in Indonesia demonstrates that there is more than one normative system, each 

claiming authority to regulate societal behavior. This raises the question: is it possible 

for a country to have more than one grundnorm? 

From the perspective of Kelsen's orthodox theory of pure law, the answer to the 

above question is no. According to Kelsen, there can only be one grundnorm in a legal 

system.[21] The existence of more than one Grundnorm would destroy the unity of the 

legal system and give rise to irresolvable conflicts of validity. However, Kelsen himself 

acknowledged that in practice, situations can arise where two or more legal systems 

apply in the same area, which he called legal pluralism. 

To address the tension between Kelsen's pure legal theory and the reality of 

legal pluralism in Indonesia, several alternative approaches can be considered. The first 

approach is a hierarchical approach, which places state law as supreme and customary 

and religious law as subordinate. In this approach, the grundnorm of the Indonesian 

legal system is Pancasila, as enshrined in the Preamble to the 1945 Constitution, and 

from this grundnorm derives the validity of all legal norms, including the recognition 

of customary and religious law. 

The second approach is the multi-grundnorm approach, which recognizes the 

existence of more than one grundnorm in the Indonesian legal system. In this approach, 

state law has its own grundnorm (Pancasila), customary law has its own grundnorm 

(the philosophical or cosmological values of indigenous communities), and Islamic law 

has its own grundnorm (the Quran and Hadith). These three grundnorms apply in 

parallel, with varying domains or scopes. 



JIHAD : Jurnal Ilmu Hukum dan Administrasi        E-ISSNl 2746-3842  P-ISSN : 2745-9489 

 

70 | The Concept of Grundnorm in the Customary Law System: Reconciliation of Hans Kelsen's 

Pure Legal Theory with Indonesian Legal Pluralism (Ahmad Gautsul Anam) 

 

 

The third approach is an integrative approach that attempts to synthesize the 

three legal systems into a single conceptual framework. In this approach, Pancasila is 

viewed as a meta-grundnorm or first-level grundnorm that provides space for the 

existence of second-level grundnorms, namely the philosophical values of customary 

law and the principles of Islamic law. Pancasila, with its principles of Divinity, 

Humanity, Unity, Democracy, and Social Justice, is seen as sufficiently abstract and 

inclusive to accommodate the plurality of legal systems in Indonesia. 

Of the three approaches above, the integrative approach seems most appropriate 

to Indonesia's constitutional reality. While the 1945 Constitution affirms Pancasila as 

the foundation of the state, it also recognizes the existence of indigenous communities 

and their traditional rights. This constitutional recognition demonstrates the nation's 

founding fathers' desire for harmony between state law and other legal systems existing 

within society. Pancasila, as a meta-grundnorm, provides a constitutional framework 

for legal pluralism while simultaneously guaranteeing the unity of the national legal 

system. 

 

3.5. Reconciliation of Pure Legal Theory with Indonesian Legal Pluralism 

Reconciling Kelsen's pure legal theory with the reality of Indonesian legal 

pluralism requires modifications to several of Kelsen's basic premises. The first 

modification concerns the concept of a unified legal system. While Kelsen assumed a 

unified legal system in the monolithic sense with a single grundnorm, in the Indonesian 

context, the concept of unity needs to be understood more flexibly as unity in diversity, 

a unity that recognizes and accommodates diversity. 

The second modification concerns the concept of the validity of legal norms. In 

Kelsen's theory, the validity of a legal norm is entirely determined by its derivation 

from a higher norm. However, in the context of Indonesian legal pluralism, the validity 

of legal norms is determined not only by formal-legalistic aspects but also by 

substantial-sociological aspects, namely societal acceptance and recognition. 

Customary law, for example, gains its validity not primarily because it is recognized by 

state law, but because it exists and is adhered to within society. 

The third modification concerns the relationship between legal norms. Kelsen's 

theory depicts the relationship between norms as a vertical hierarchy, where lower 

norms are completely subordinate to higher norms. In the context of Indonesian legal 

pluralism, the relationship between norms needs to be understood not only vertically 

but also horizontally. Customary law, Islamic law, and state law often operate in 

parallel within different domains, rather than in a rigid hierarchical relationship. 

With the modifications above, Kelsen's grundnorm concept retains its relevance 

in the Indonesian context, but with a more sophisticated understanding. The grundnorm 

in the Indonesian legal system can be understood as a multi-layered structure in which 

Pancasila, as a meta-grundnorm, provides constitutional legitimacy for the existence of 

substantial grundnorms in various legal systems existing in society. 

This layered structure can be described as follows: At the first level, there is 

Pancasila as a meta-grundnorm that is abstract, inclusive, and provides a philosophical 

orientation for the entire national legal system. At the second level, there are substantial 

grundnorms from various legal systems: the philosophical values of indigenous 

communities for customary law, the Quran and Hadith for Islamic law, and modern 

legal principles for state law. At the third level, there are concrete norms that are the 

implementation of these substantial grundnorms in various areas of life. 
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This reconciliation does not eliminate all tensions between pure legal theory and 

legal pluralism. Normative conflicts can still arise, especially when a problem can be 

regulated by more than one legal system with different solutions. However, this 

reconciliation provides a conceptual framework for understanding and managing such 

conflicts, namely by referring back to Pancasila as a meta-grundnorm that provides 

principles for resolving conflicts, such as deliberation, justice, and respect for diversity. 

 

3.6. Theoretical and Practical Implications 

The application of the grundnorm concept in the Indonesian customary law 

system has various implications, both theoretical and practical. From a theoretical 

perspective, the application of the grundnorm concept provides philosophical and 

theoretical legitimacy for the existence of customary law as an autonomous legal 

subsystem within the framework of the national legal system.[22] By identifying the 

philosophical values of indigenous communities as the grundnorm of customary law, 

we acknowledge that customary law is not simply a collection of unsystematic customs, 

but rather a normative system with its own structure and rationality. 

The second theoretical implication is that the concept of multiple fundamental 

norms or meta-concepts provides a conceptual solution to the problem of legal 

pluralism, which has long been a challenge in Indonesian legal theory. With this 

concept, legal pluralism is no longer viewed as an anomaly or deviation from the ideal 

legal system, but rather as an inherent characteristic of the Indonesian legal system, 

reflecting the social and cultural diversity of the Indonesian nation. 

From a practical perspective, recognizing the fundamental norms of customary 

law has important implications for protecting the rights of indigenous peoples. If 

customary law is viewed as having its own fundamental norms, then it cannot simply 

be overridden or ignored by state law unless there is a strong constitutional justification. 

This recognition strengthens the bargaining position of indigenous peoples when 

dealing with the state or third parties in various issues such as customary land disputes, 

natural resource management, or cultural preservation. 

The second practical implication is that the concept of a grundnorm can serve 

as an analytical tool for evaluating state legal products relating to indigenous 

communities. A law or regulation governing indigenous communities can be evaluated 

not only in terms of its alignment with the constitution but also in terms of its alignment 

with the relevant customary law grundnorm. Such an evaluation will ensure that 

regulations concerning indigenous communities are not only formally valid but also 

substantively legitimate. 

The third practical implication relates to dispute resolution involving customary 

law. By understanding the fundamental structure of customary law through the concept 

of grundnorm, judges or arbitrators can better grasp the logic and rationality behind 

certain customary rules. This understanding is crucial to ensuring that dispute resolution 

fulfills not only formal justice but also substantial justice in accordance with the values 

held by indigenous communities. 

However, the application of the grundnorm concept to customary law also 

presents several limitations and challenges. First, identifying the grundnorm of 

customary law is challenging due to its unwritten and often implicit nature. In-depth 

anthropological and ethnographic studies are required to identify the philosophical 

values underlying a particular customary legal system. Second, in customary 

communities undergoing rapid social change, the grundnorm of customary law itself 
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may undergo transformation or reinterpretation, necessitating a dynamic and contextual 

approach. 

Third, in the context of globalization and modernization, universal values 

regarding human rights often clash with traditional values embodied in the customary 

law framework. The question of how to reconcile or balance these universal values with 

local values presents a complex challenge. In this regard, Pancasila, as a meta-

foundation framework, can provide guidance by affirming that recognition of 

customary law must remain within the framework of fundamental principles of 

humanity and justice. 

 

4. CONCLUSION 

Based on the discussion above, several important conclusions can be drawn. First, Hans 

Kelsen's concept of grundnorm can be applied to the Indonesian customary law system with 

several adaptations and modifications. Grundnorm in customary law is not hypothetical and 

abstract, as Kelsen conceptualized it, but rather embodies philosophical or cosmological 

values that live within the consciousness of indigenous communities and are internalized in 

social practices. Each indigenous community has its own grundnorm, reflecting its unique 

worldview and value system. 

Second, reconciliation between Kelsen's pure legal theory and the reality of Indonesian 

legal pluralism can be achieved through the concept of a meta-grundnorm or multi-layered 

grundnorm. Pancasila, as the foundation of the state, can be understood as a meta-grundnorm 

that provides constitutional legitimacy and a philosophical umbrella for the existence of 

various substantial grundnorms within the customary law system, Islamic law, and state law. 

This layered structure enables the achievement of a unified national legal system without 

sacrificing plurality and diversity. 

Third, the application of the Grundnorm concept to customary law has significant 

theoretical and practical implications. Theoretically, this concept provides philosophical 

legitimacy for the existence of customary law as an autonomous legal subsystem and offers 

a conceptual solution to the problem of legal pluralism. Practically, this concept strengthens 

the protection of the rights of indigenous peoples, provides an analytical tool for evaluating 

regulations concerning indigenous peoples, and facilitates fairer and more just dispute 

resolution. 

Fourth, although Kelsen's grundnorm concept can be adapted to the context of 

Indonesian customary law, there are several limitations and challenges that need to be 

considered. Identifying customary law grundnorms requires in-depth study and a contextual 

approach. Furthermore, in the era of globalization, efforts are needed to reconcile local 

values embodied in customary law grundnorms with universal human rights values. 

Based on the conclusions above, several recommendations can be put forward. First, 

further research is needed to identify and document the philosophical values that serve as 

the underlying principles of various customary legal systems in Indonesia. Second, when 

formulating legislation relating to indigenous communities, policymakers need to consider 

the underlying principles of the customary law in question to ensure that the resulting 

regulations are not only formally valid but also substantively legitimate. Third, legal 

education needs to integrate an understanding of legal pluralism and the concept of multiple 

underlying principles so that legal scholars have a more comprehensive perspective on the 

complexity of the Indonesian legal system. 

 

5. BIBLIOGRAPHY 

[1] F. P. Disantara, “Konsep Pluralisme Hukum Khas Indonesia sebagai Strategi 



JIHAD : Jurnal Ilmu Hukum dan Administrasi        E-ISSNl 2746-3842  P-ISSN : 2745-9489 

 

73 | The Concept of Grundnorm in the Customary Law System: Reconciliation of Hans Kelsen's 

Pure Legal Theory with Indonesian Legal Pluralism (Ahmad Gautsul Anam) 

 

 

Menghadapi Era Modernisasi Hukum,” Al-Adalah J. Huk. dan Polit. Islam, vol. 6, no. 

1, pp. 1–36, Jun. 2021, doi: 10.35673/AJMPI.V6I1.1129. 

[2] S. F. Simangunsong, “Hukum Adat Dalam Perkembangan: Paradigma Sentralisme 

Hukum Dan Paradigma Pluralisme Hukum,” Ragam Penelit. Mesin, vol. 3, no. 2, p. 

220808, 2014, Accessed: Jan. 29, 2026. [Online]. Available: 

https://www.neliti.com/publications/220808/ 

[3] P. S. Sumaya, “Hukum Adat Sebagai Sumber Hukum Di Indonesia: Kajian Historis 

Dan Kontempoler,” J. Law Rev., vol. 5, no. 1, pp. 26–37, Oct. 2026, doi: 

10.55098/JOLR.V5I1.178. 

[4] M. B. S. R. H. P. S. H. P. H. S. H. . M. H. 5. Ray Patrick Simanjuntak1, “EKSISTENSI 

DAN DINAMIKA LIVING LAW DI KOTA BENGKULU DALAM 

MENGHADAPI PERKEMBANGAN SOSIO-LEGAL,” J. SAINS  MEDIS 

HARAPAN, vol. 2025, no. 2025, May 2025, Accessed: Feb. 01, 2026. [Online]. 

Available: https://jumas.ourhope.biz.id/ojs/index.php/JM/article/view/118 

[5] S. F. P. Rinaldi, L. M. Anggrainy, C. L. Malva, T. D. Sari, and M. A. Pratama, “Hukum 

Positivisme: Analisis Pemikiran Hans Kelsen Tentang Grundnorm,” Nusant. J. 

Pendidikan, Seni, Sains dan Sos. Hum., vol. 3, no. 01, Jun. 2025, Accessed: Feb. 01, 

2026. [Online]. Available: 

https://journal.forikami.com/index.php/nusantara/article/view/961 

[6] A. Nabilla and I. Triadi, “Filsafat Hukum sebagai Dasar Pembentukan Norma dan 

Prinsip Hukum,” Media Huk. Indones., vol. 3, no. 4, pp. 530–537, Nov. 2025, doi: 

10.5281/ZENODO.17639976. 

[7] S. Azzahra Sudrajat, R. Fachryan Lesmana Putra, H. Purnama, M. Rosyid Ridho 

Sekolah Tinggi Agama Islam Mulia Astuti Wonogiri, and D. Nurafifah, “Analisis 

Kritis Terhadap Teori Hukum Murni Dalam Perkembangan Hukum Kontemporer,” 

TERAJU, vol. 7, no. 01, pp. 48–65, Mar. 2025, doi: 10.35961/TERAJU.V7I01.1926. 

[8] D. Pinasang, “FALSAFAH PANCASILA SEBAGAI NORMA DASAR 

(GRUNDNORM) DALAM RANGKA PENGEMBANAN SISTEM HUKUM 

NASIONAL,” no. 3. 

[9] R. M. Indah and I. Triadi, “Penemuan Hukum Sebagai Implementasi Teori Hukum 

Dalam Menjawab Kekosongan Norma,” Media Huk. Indones., vol. 3, no. 4, pp. 108–

120, Oct. 2025, doi: 10.5281/ZENODO.17333088. 

[10] “Teori Dan Pengujian Peraturan Perundang-Undangan - Dr. Ni’matul Huda, SH., 

M.Hum, R. Nazriyah, SH., MH. - Google Buku.” Accessed: Feb. 01, 2026. [Online]. 

Available: 

https://books.google.co.id/books?hl=id&lr=&id=spFUEAAAQBAJ&oi=fnd&pg=PP

1&dq=Grundnorm+memiliki+beberapa+karakteristik+penting.+Pertama,+grundnor

m+bersifat+hipotesis,+artinya+keberadaannya+tidak+dapat+dibuktikan+secara+emp

iris+tetapi+harus+diasumsikan+agar+sistem+hukum+dapat+berfungsi.+Kedua,+gru

ndnorm+bersifat+transcendental-

logical,+yaitu+merupakan+kondisi+logis+yang+diperlukan+untuk+memahami+siste

m+hukum+sebagai+sistem+norma+yang+valid.+Ketiga,+grundnorm+tidak+berisi+

materi+hukum+tertentu,+melainkan+hanya+memberikan+otoritas+untuk+menciptak

an+hukum.+Keempat,+grundnorm+bersifat+spesifik+untuk+setiap+sistem+hukum+

nasional&ots=jirDOeXZnW&sig=s9NFTjBiiwQaUCfKkCEphQQJlUo&redir_esc=y

#v=onepage&q&f=false 

[11] “Pengantar Ilmu Hukum Indonesia - Jumanah Jumanah, Susanto Susanto, Mohammad 

Sarfan Basyir Putuhena, Ifrohati Ifrohati, Eti Yusnita, Siti Rochmiyatun, Gunawang 

Gunawang, Hana Pertiwi - Google Buku.” Accessed: Feb. 01, 2026. [Online]. 



JIHAD : Jurnal Ilmu Hukum dan Administrasi        E-ISSNl 2746-3842  P-ISSN : 2745-9489 

 

74 | The Concept of Grundnorm in the Customary Law System: Reconciliation of Hans Kelsen's 

Pure Legal Theory with Indonesian Legal Pluralism (Ahmad Gautsul Anam) 

 

 

Available: 

https://books.google.co.id/books?hl=id&lr=&id=OM6YEQAAQBAJ&oi=fnd&pg=P

P1&dq=Dalam+konteks+sistem+hukum+nasional+modern,+grundnorm+dapat+diru

muskan+sebagai:+konstitusi+historis+pertama+harus+ditaati&ots=7SAX6hOdG9&s

ig=Yq4L7MTRhS5bxk6enmgAK9ocCZQ&redir_esc=y#v=onepage&q&f=false 

[12] W. Prianto, “Analisis Hierarki Perundang-Undangan  Berdasarkan Teori Norma 

Hukum Oleh Hans Kelsen dan Hans Nawiasky,” J. Ilmu Sos. Dan Pendidik., vol. 2, 

no. 1, pp. 08–19, Jan. 2024, Accessed: Feb. 01, 2026. [Online]. Available: 

https://jurnal.unusultra.ac.id/index.php/jisdik/article/view/52 

[13] “Hukum Adat Indonesia : Sejarah dan Perkembangannya - Sumiaty Adelina 

Hutabarat, Loso Judijanto, Erman I. Rahim, Yeni Nuraeni, Takdir Takdir, Wa Ode 

Zamrud, Citranu Citranu, Herman Herman, I Kadek Kartika Yase - Google Buku.” 

Accessed: Feb. 01, 2026. [Online]. Available: 

https://books.google.co.id/books?hl=id&lr=&id=noEKEQAAQBAJ&oi=fnd&pg=P

A106&dq=Van+Vollenhoven,+sebagai+bapak+studi+hukum+adat+di+Indonesia,+m

endefinisikan+hukum+adat+sebagai+keseluruhan+aturan+tingkah+laku+yang+berla

ku+bagi+orang+pribumi+dan+timur+asing+yang+di+satu+pihak+mempunyai+sanks

i+dan+di+lain+pihak+dalam+keadaan+tidak+dikodifikasikan&ots=aUhnEpuFhp&si

g=_flB3864PCvwDydSZ20ZfXQ_j3M&redir_esc=y#v=onepage&q&f=false 

[14] “Lembaga Adat Dan Alternatif Penyelesaian Sengketa Pertanahan: Sebuah Konsep ... 

- Theodorus Lae, S.H., M.Hum. - Google Buku.” Accessed: Feb. 01, 2026. [Online]. 

Available: 

https://books.google.co.id/books?hl=id&lr=&id=w3lDEQAAQBAJ&oi=fnd&pg=P

A1&dq=Ter+Haar,+murid+Van+Vollenhoven,+mengembangkan+teori+keputusan+(

beslissingenleer)+yang+menekankan+bahwa+hukum+adat+harus+dipelajari+dari+k

eputusan-

keputusan+yang+dibuat+oleh+kepala+adat+atau+lembaga+adat+dalam+menyelesai

kan+sengketa&ots=kduFDLdw7D&sig=VzIEuW_NQmwXq_u0DaMQKmcQOB0&

redir_esc=y#v=onepage&q&f=false 

[15] E. Efrizon and A. M. T. Anggraini, “Kontradiksi Program Sertifikasi Tanah Ulayat  

atara Hukum Adat dan Hukum Agraria Studi Kasus: Tanah Ulayat Masyarakat Adat 

Minangkabau,” Innov. J. Soc. Sci. Res., vol. 5, no. 3, pp. 4091–4109, May 2025, doi: 

10.31004/INNOVATIVE.V5I3.19249. 

[16] Z. F. Aditya, “ROMANTISME SISTEM HUKUM DI INDONESIA : KAJIAN ATAS 

KONSTRIBUSI HUKUM ADAT DAN HUKUM ISLAM TERHADAP 

PEMBANGUNAN HUKUM DI  INDONESIA,” J. Rechts Vinding Media Pembin. 

Huk. Nas., vol. 8, no. 1, pp. 37–54, May 2019, doi: 

10.33331/RECHTSVINDING.V8I1.305. 

[17] S. H. Raharjo, S. U. D. Ningrum, and F. A. A. Masbukhin, “Harmoni Manusia, Alam, 

dan Tuhan dalam Praktik Tri Hita Karana pada Pendidikan Lingkungan Hidup di Desa 

Krisik,” J. Penelit. Agama Hindu, vol. 9, no. 1, pp. 57–70, Jan. 2025, doi: 

10.37329/JPAH.V9I1.3521. 

[18] “QUR’ANIC CULTURE DALAM PERKAWINAN ADAT DI MINANGKABAU - 

Dr. Muhammad Taufiq, M.Ag - Google Buku.” Accessed: Feb. 02, 2026. [Online]. 

Available: 

https://books.google.co.id/books?hl=id&lr=&id=6ynpEAAAQBAJ&oi=fnd&pg=PA

1&dq=masyarakat+adat+Minangkabau,+falsafah+Adat+Basandi+Syarak,+Syarak+B

asandi+Kitabullah+(adat+bersendikan+syarak,+syarak+bersendikan+Al-

Quran)+dapat+dipandang+sebagai+grundnorm+yang+memberikan+legitimasi+bagi



JIHAD : Jurnal Ilmu Hukum dan Administrasi        E-ISSNl 2746-3842  P-ISSN : 2745-9489 

 

75 | The Concept of Grundnorm in the Customary Law System: Reconciliation of Hans Kelsen's 

Pure Legal Theory with Indonesian Legal Pluralism (Ahmad Gautsul Anam) 

 

 

+seluruh+sistem+hukum+adat+Minangkabau&ots=wR8HRh0nES&sig=OIGajXcEv

caM5jy3QvFFsNK_ptg&redir_esc=y#v=onepage&q&f=false 

[19] C. I. Agama, H. Negeri, T. Penyang, and P. Raya, “HERMENEUTIKA BELOM 

BAHADAT SEBAGAI WUJUD KESADARAN HUKUM MASYARAKAT ADAT 

DAYAK DI WILAYAH KEDAMANGAN KECAMATAN SELAT KABUPATEN 

KAPUAS,” J. Huk. Agama Hindu Widya Kerta, vol. 5, no. 2, pp. 117–137, Nov. 2022, 

doi: 10.53977/WK.V5I2.764. 

[20] U. Shofi and R. Septiani, “Eksistensi dan Penerapan Hukum Islam Dalam Hukum 

Positif Indonesia,” J. Sos. Teknol., vol. 2, no. 8, pp. 660–669, Aug. 2022, doi: 

10.59188/JURNALSOSTECH.V2I8.391. 

[21] M. Z. Djauzie, “PANCASILA SEBAGAI GRUNDNORM MENURUT TEORI 

HUKUM MURNI HANS KELSEN DAN TEORI HUKUM RESPONSIF OLEH 

PHILIPPE NONET DAN PHILIP SELZNICK,” J. Huk. to-ra  Huk. Untuk Mengatur 

dan Melindungi Masy., vol. 11, no. 1, pp. 239–252, Apr. 2025, doi: 

10.55809/TORA.V11I1.456. 

[22] “Politik Hukum dan Pembangunan Sistem Hukum Nasional - Prof. Dr. Ni’matul Huda, 

S.H., M.Hum - Google Buku.” Accessed: Feb. 02, 2026. [Online]. Available: 

https://books.google.co.id/books?hl=id&lr=&id=MP37EAAAQBAJ&oi=fnd&pg=P

P1&dq=.+Dari+segi+teoritis,+penerapan+konsep+grundnorm+memberikan+legitim

asi+filosofis+dan+teoretis+bagi+eksistensi+hukum+adat+sebagai+subsistem+hukum

+yang+otonom+dalam+kerangka+sistem+hukum+nasional&ots=9d3f6X7V50&sig=

e9TUH_Cw1WnPlV6cZ8CbnmPJJzI&redir_esc=y#v=onepage&q&f=false 

 

 


