JIHAD : Jurnal llmu Hukum dan Administrasi
Vol. 6 No. 2 Mei 2024

p-1SSN : 2745-9489, e-ISSNI 2746-3842
http://dx.doi.ore/10.58258/jihad.v3il.5614

Application Analysis of Criminal Sanctions for Embezzlement of Tax Fees
Deposits for Land and Building Rights (BPHTB) Acquisition Committed
by Notaries - PPAT

Enrian Yaurin Abdilla
Magister Kenotariatan Fakultas Hukum Universitas Indonesia
JI. Margonda Raya, Pondok Cina, Kota Depok, Jawa Barat, 16424.

Article Info Abstrak

Avrticle history: In practice, Notary or PPAT often act as intermediaries for depositing the Acquisition of
Accepted : 5 May 2024 Rights over Land and Buildings Tax BPHTB payments to facilitate the transaction process.
Published : 31 May 2024 However, it is regrettable that some individuals serving as Notaries occasionally abuse

their power and authority regarding BPHTB payments. The type of research conducted in
this paper is Doctrinal. The results of the discussion indicate that the responsibility of a
Notary should be to carry out their duties and authority properly and firmly, without

Keywords: violating the rules governing their position. The conclusion drawn from this analysis is
Notary, PPAT, BPHTB, that a Notary is responsible for the assistance provided in the BPHTB payment process
Authority for clients, and not for exploiting the money for personal interests. Such actions can cause

losses to clients and the state. The legal consequences for Notaries who abuse their
authority include criminal sanctions and the obligation to compensate clients who suffer
losses due to their actions.

This is an open access article under the Lisensi Creative Commons Atribusi-Berbagi
Serupa 4.0 Internasional

Corresponding Author:

Enrian Yaurin Abdilla

Magister Kenotariatan Fakultas Hukum Universitas Indonesia
email: enrian.law@gmail.com

1. INTRODUCTION

Notaries play a special role in repayment of BPHTB. In tax collection, there are three
systems and procedures when determining the amount of tax that must be paid by taxpayers,
namely the official tax system, the self-assessment system, and the tax withholding system.
Basically, Indonesia follows a self-assessment system, but Indonesia's current form of tax
collection is not absolute self-assessment. The essence of the self-assessment tax collection
system, especially at BPHTB, is that taxpayers are a group that actively fulfils their tax
responsibilities. Notaries can actively collect funds from taxpayers, meaning that taxpayers
are able to guarantee repayment from BPHTB to the Notary. However, in practice, land
and/or building sale and purchase negotiations are obtained where the land and/or building
acquirer entrusts BPHTB payments to a Notary. However, it is believed that the Notary
who approved the BPHTB payment never carried out the BPHTB payment to the
government.

In practice, money custody is often accepted by several Notaries whose main goal is
to facilitate the transaction process. Notaries have obligations in accordance with Article
16 of Law Number 2 of 2014, amendments to Law Number 30 of 2014 concerning the
Position of Notaries (hereinafter referred to as UUJN), namely that one of them must act
honestly and protect the needs of the parties in preparing the deed. Apart from that, the
Notary's code of ethics also regulates the good behavior and personality of the person
carrying out the duties of a Notary. Some people abuse their power and position, so this
activity is considered “embezzlement”.
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Legal certainty is a legally valid protection against arbitrary behaviour, indicating that
individuals can expect the desired results in certain situations. Society wants legal certainty
because this will increase social order. One of the roles of law is to create certainty to ensure
order in society. Among the many State implementers, power in law and politics, there are
those who are referred to as state officials, both in general and in particular. Among the
public officials who carry out State duties, there are public officials who are called Notaries.

Notaries and Land Deed Making Officials (PPAT) have a very important role in
creating legal traffic, especially in the context of making deeds. As a Public Official, a
Notary has the authority granted by the state to carry out several public functions, especially
in the field of civil law. One of the main service areas that is the responsibility of a Notary
is the creation of authentic deeds, along with other tasks related to the Notary's authority
and scope of work. In the context of land administration, the government appointed the
National Land Agency of the Republic of Indonesia (BPN) as the agency responsible for
this field. The land office, as a BPN work unit in each district or city, plays a role in
managing land administration. In carrying out its duties, the land office is assisted by a
Land Deed Drafting Officer (PPAT) as well as a Notary and other officials appointed for
this purpose. PPAT has the main task of carrying out some land registration activities by
making deeds as evidence and the basis for land registration. All matters related to deeds
of transfer of land rights, granting new rights to land, and binding land as collateral for
debts is the duty and responsibility of the PPAT and must be made before him.

This is proof that there has been a sale and purchase of land rights in accordance with
legal provisions and the PPAT makes a Deed of Sale and Purchase (AJB) which is then
followed by its registration at the local Land Office in accordance with the location of the
land that is the object of the sale and purchase. Registration of every transfer, deletion and
encumbrance, such as registration for the first time or registration due to conversion or
release will cause many legal complications if it is not registered even though the
registration is strong evidence for the right holder.

Notaries have a special role regarding the payment of Land and Building Rights
Acquisition Fees (BPHTB). In the context of tax collection, there are three systems or
procedures used to determine the amount of tax that must be paid by taxpayers, namely the
official tax system, the self-assessment system, and the tax withholding system. Indonesia
basically adopts a self-assessment system, although in practice it does not fully implement
absolute self-assessment. The essence of the self-assessment system, especially in the case
of BPHTB, is that taxpayers actively fulfil their tax responsibilities. Notaries have a
important role in collecting funds from taxpayers, which means that taxpayers are
responsible for paying BPHTB to the Notary. However, in practice, agreements often occur
in land and/or building purchase and sale transactions where the land and/or building
acquirer submits BPHTB payments to the Notary. However, it is unfortunate that Notaries
who approve BPHTB payments often do not make these payments to the government.

BPHTB is one of the largest sources of regional income. BPHTB tax is a tax imposed
on the acquisition of rights to land and/or buildings. B llyas believes that BPHTB tax is the
acquisition of rights to land and buildings which can be in the form of land and buildings.
The legal basis for collecting BPHTB tax is Law Number 21 of 1997 concerning Fees for
Acquisition of Land and Building Rights (BPHTB). The formation of the law regarding
BPHTB has the aim of requiring tax collection on the acquisition of land and building
rights, as has been implemented and carried out as an effort for the nation's independence
to meet government expenditure related to its duties in carrying out general government
and development.

In practice, money custody is often accepted by several Notaries whose main goal is
to facilitate the transaction process. Notaries have obligations in accordance with Article
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16 of Law Number 2 of 2014, amendments to Law Number 30 of 2014 concerning the
Position of Notaries (hereinafter referred to as UUJN), namely that one of them must act
honestly and protect the needs of the parties in preparing the deed. Apart from that, the
Notary's code of ethics also regulates the good behavior and personality of the person
carrying out the duties of a Notary. Some people abuse their power and position, so this
activity is considered “embezzlement”.

Notaries carry out their duties freely, without being influenced by executive bodies and
other bodies. The meaning of freedom here is so that the notary profession will not be afraid
to carry out its position, so that it can act neutrally and independently. In this regard, Komar
Andasasmita, stated that every Notary must have sufficient broad and in-depth knowledge
and skills so that he can be a mainstay of the community in designing, compiling and
making various authentic deeds, so that the linguistic structure and juridical techniques are
neat, good and correct, because in addition to these skills, expertise is needed. also honesty
or sincerity and an objective nature or view.

In connection with this authority, a Notary can be held responsible for his or her actions
in making an authentic deed that is not in accordance with applicable regulations or is
carried out against the law. Accountability is an attitude or action to be responsible for all
the consequences of actions taken, whether in the form of risks or legal consequences of
those actions.

The forms of liability imposed on Notaries generally include criminal, administrative
and civil liability, depending on the nature of the violation that occurred and the legal
consequences that arise. Criminal liability usually results in criminal sanctions, while
administrative liability will result in administrative sanctions, and civil liability will result
in civil sanctions. This is a consequence of violations or negligence committed by the
Notary in the process making authentic deed.

In the last few decades, there have been many cases where several Notaries were
involved in legal problems, whether they were aware of it or not. One example of a case is
abuse of trust, where a number of Notaries used tax payment funds for land buying and
selling transactions placed with them by clients.

Previous study which has a similar discussion and also serves as a reference for this
writing, namely there are several journals entitled "NOTARY/PPAT RESPONSIBILITY
FOR MISUSE OF AUTHORITY OVER PAYMENT OF DUTY FOR ACQUISITION OF
LAND RIGHTS (BPHTB) (STUDY OF RULING OF THE SURABAYA STATE COURT
NUMBER 210/PID. B/2022/PN SBY). This journal raises issues related to the
responsibility of Notaries/PPATs for abuse of authority over BPHTB payments. The
discussion in the previous research above is in line with the discussion that will be discussed
in this paper, however there is a difference in the focus of the discussion with this research,
namely that this research will examine in more depth the application of law and criminal
sanctions against Notaries/PPATSs related toembezzlement of deposits of BPHTB tax
money.

2. RESEARCH METHOD

The research method used in this research uses normative law, namely studying legal
rules as written or library law which refers to legal norms contained in statutory regulations.
Normative legal research is problem solving based on literature and statutory regulations
related to the problems discussed based on gaps in legal norms or principles. The type of
research in this research is research on legal systematics, in this case referring to legal
synchronization.
FORMULATION OF THE PROBLEM
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1. What is the authority of a Notary in receiving and paying land sale and purchase tax
money in the form of PPh and BPHTB to the state treasury?

2. What is the application of the law and the Notary's responsibility for abuse of authority
in BPHTB payments?

3. RESULTS AND DISCUSSION
Notary's Authority to Receive and Pay Land Sale and Purchase Taxes in the Form
of PPh and BPHTB to the State Treasury

According to Civil Law, sale and purchase is one type of agreement/engagement
contained in Book 111 of the Civil Code concerning Engagements. In the case of buying and
selling land, Article 1457 reads: "Sales and purchases are an agreement, whereby one party
binds himself to hand over an object and the other party pays the price that has been
promised.

Based on the definition in Article 1457 of the Civil Code, buying and selling is an
agreement. The conditions for the validity of an agreement according to Article 1320 of the
Civil Code are the existence of an agreement between those who bind themselves, the
ability to make an agreement, the existence of a certain thing, and a lawful cause. If the
conditions regarding agreement and skills (subjective requirements) are not met, then an
agreement can be cancelled, meaning that the agreement remains in place until a decision
is made by the judge. Meanwhile, if the conditions regarding a certain matter and a lawful
cause (objective requirements) are not fulfilled, then an agreement is null and void,
meaning that from the start it is considered that there was no agreement.

Based on Article 1457 of the Civil Code, buying and selling as regulated in Civil Law
is only obligatory, meaning that a new sale and purchase agreement lays down reciprocal
rights and obligations between both parties, or in other words, buying and selling as
followed by Civil Law does not transfer property rights or rights. New ownership is
transferred by handing over or levering.

In Article 1458, in the case of buying and selling immovable objects, the sale and
purchase is deemed to have occurred even though the land has not been handed over or the
price has not been paid. To transfer rights, another legal action is still required in the form
of a transfer, the method of which is determined by another regulation.

From this description, the sale and purchase of land according to Civil Law consists of
2 (two) parts, namely the sale and purchase agreement and the transfer of rights, both of
which are separate from one another. So, even though the first thing has been completed,
usually with a notarial deed, if the second thing has not been done, then the status of the
land is still the property of the seller.

Buying and selling land in customary law and UUPA has the same meaning, based on
UUPA Article 5, the meaning of buying and selling freehold land according to UUPA is
nothing other than the meaning of buying and selling according to customary law.
According to customary law, buying and selling land is a clear and cash transfer of land
rights. This clearly means that the act of transferring rights must be carried out in the
presence of the traditional head, whose role is as an official who ensures the regularity and
legality of the act of transferring rights, so that the act is known to the public. general. Cash
means that the transfer of rights and payment of the price are carried out simultaneously.
Therefore, cash may be the price paid in cash, or paid in part (cash is considered cash). In
the event that the buyer does not pay the balance, the seller cannot sue on the basis of the
sale and purchase of land, but on the legal basis of debts and receivables.

Criminal Sanctions against Notaries Who Are Involved in the Crime of Tax Evasion
on the Sale and Purchase of Land
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The juridical definition of embezzlement is regulated in Chapter XXIV (book I1) of the
Criminal Code, consisting of 5 articles (372 to 376). One of them, namely Article 372 of
the Criminal Code, is a criminal act of embezzlement in the main form whose formulation
reads: "Any person who deliberately unlawfully controls an object which should or partly
belongs to another person who is in his possession not because of a crime, because he is
guilty of embezzlement, shall be punished.” with a maximum imprisonment of 4 (four)
years or with a maximum fine of 900 (nine hundred) rupiah.” So, embezzlement in this
criminal act can be interpreted as an act that is deviant/deviant, abusing other people’s trust
and the initial possession of the goods is not an unlawful act, it is not the result of a crime.

In relation to the criminal act of embezzlement committed by a notary, first in this case
we will discuss the aspect of Notary's responsibility that arises because of a mistake
(schuld) made in carrying out a position's duties and this mistake causes losses to other
people who request services ( client) Notary. So that the Notary's unlawful actions
(wederrechtelijk) can be held accountable from a civil, administrative or criminal law
perspective even though the UUJN does not regulate criminal sanctions.

In Article 63 paragraph (2) of the Criminal Code, it is stated that: "if an act falls within
a general criminal regulation, it is also regulated in a special criminal regulation, then only
that specific one is applied™”. From this article it can be interpreted that if there is an act that
can be punished according to special criminal provisions in addition to general criminal
provisions, then the special criminal provisions are used. On the other hand, if special
criminal provisions do not regulate it, then the violation will be subject to a general crime,
namely the Criminal Code. Therefore, if a criminal offense is committed by a notary, a
notary may be subject to criminal sanctions contained in the Criminal Code, even though
the UUJN does not regulate criminal sanctions.

A notary does not mean that the notary is free from the law, cannot be punished, or is
immune from the law, a notary can be punished criminally if it can be proven in court that
intentionally or unintentionally the notary together with the parties made a deed with the
intent and purpose of benefiting only a particular party or harm the other party. If this is
proven, then the Notary must be punished.

A criminal act (strafbaar feit) is an act that is prohibited by a rule of law, a prohibition
which is accompanied by threats (sanctions) in the form of certain penalties for anyone who
violates the prohibition. Related to criminal acts in the office of a Notary are acts carried
out by a Notary in carrying out his or her duties and position which are prohibited by a
legal regulation or in other words the acts carried out by a Notary contain elements of a
criminal act (strafbaar feit).

Notary's responsibility for abuse of authority in paying Land and Building Rights
Acquisition Fee (BPHTB)

A notary is an official who, because of his position, can authorize third party deposits
to the state treasury. To pay off BPHTB, the Indonesian tax payment method uses a self-
assessment system, or taxpayers are responsible for adding up and paying off the tax
themselves. Therefore, the Notary is able to act as a connector or third party in repayment
of BPHTB. Based on the sale and purchase of land and/or buildings, buyers mostly entrust
BPHTB payments to a Notary because they don't want to be bothered. This notary has the
authority to verify that the allottee has deposited the land acquisition and rental fees
(BPHTB) that must be paid to the Treasurer before the official signs the certificate. This is
an opportunity for the Notary to embezzle funds entrusted to him by the taxpayer.

Regarding the payment of tax payments, a Notary has the right and authority to receive
BPHTB tax payments in accordance with his responsibilities as a Notary who carries out
deed transfer of land rights. This practice is based on the concept of basic customary rights
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and the transfer of these rights, which are recognized and accepted by the community,
implemented in daily life, and acknowledged in bureaucratic structures. In principle, the
Notary has the right to allow BPHTB tax payments in accordance with his obligations.

One of the provisions that a Notary should pay attention to when issuing a deed of
transfer of rights to land and/or buildings is the payment of BPHTB tax which must be paid
to the presenter as the taxpayer. Therefore, the average client is the recipient of legal
benefits. This is explained in Article 91(1) of the PDRD Law that the Notary actually has
the power to certify the deed of transfer of rights to land and/or buildings, but only if the
taxpayer has provided a receipt. In this case, of course the representative has the right,
therefore the Notary, archivist or taxpayer concerned must first pay the BPHTB tax
resulting from the change of rights to land and/or buildings before signing the letter listed.
Meanwhile, the publisher as a taxpayer has not paid the BPHTB based on the Notary stated
in the tax guarantee letter, the Notary cannot sign the letter.

Henny Hartati and Habib Adjie are of the opinion that responsibility is determined due
to the nature of the denial and its legal impacts. Notary responsibilities arise from criminal,
administrative and civil responsibilities. This question illustrates the consequences of the
Notary's denial or carelessness in executing the notarial deed. If the official in charge is a
Notary seen before the Taxpayer makes BPHTB payments for the land and/or the land deed
remains valid, but notarial administrative sanctions in the form of fines will be imposed for
violations.

PPh and BPHTB fees are usually paid by the notary's client, but in practice there are
times when this occurs seen that operators/clients are very dependent on Notaries to pay
their clients' PPh and BPHTB fees. Therefore, statutory regulations do not regulate the
rights of Notaries to pay Land and Building Tax (PPh and BPHTB) to clients or
implementers as Notaries, but clients relinquish power to Notaries who are interested in
paying sales tax, PPh and BPHTB which must be paid. .

Ronal Ravianto and Amin Purnawan explained that actually as a Notary, in buying and
selling land and/or buildings, vigilance and obligations must always be prioritized, because
it can be said that the Notary is the main partner of the State. A Notary is expected to be
able to compare or interpret the prevalence of property prices, whether they are common
or not. In buying and selling, a Notary is not expected to participate as a Notary organize
price agreement between the seller and the buyer. It is worth confirming that behind the
various tax issues related to Notaries, it appears that the existence of tax responsibilities,
whether general or specific, then the responsibility of a Notary becomes increasingly
heavier due to related laws, sanctions, laws related to Notaries, such as Notaries. carelessly
carrying out his duties as an intermediary between the tax authorities and taxpayers.

However, clients must also be careful in this matter and first assess the nature of the
Notary. So that the client's trust in the Notary is realized safely and effectively, without
deception or embezzlement of deposited money. Notaries have a big responsibility,
furthermore make the parties pay taxes before signing the sale and purchase deed. The
notary must also examine the land title certificate. The legal basis for Notaries in checking
land title certificates is that it is clear that the Notary in carrying out his duties, if the transfer
of land rights is carried out before the acquisition of land rights or the transfer is completed,
takes the form of an authentic deed, after which the land title deed must first be verified.

For this reason, Notaries who receive BPHTB tax payments from their clients are based
on Article 24 of the BPHTB Law which states that BPHTB taxpayers are not subject to
Notary tax. When the Notary receives a deposit, the Notary must pay the money quickly
and if there is a problem in repayment, then Public Notary Also responsible for any
problems that may arise. Basically, in carrying out their obligations and responsibilities,
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Notaries must pay more attention to their clients and follow UUJN and professional ethics
rules to carry out their duties safely and smoothly.

4. CONCLUSION

1. That regarding the Notary's authority in receiving and paying land sale and purchase
tax money in the form of PPh and BPHTB to the state treasury, that is, his authority is
not regulated in the provisions of the applicable laws, but the Notary has the authority
to receive and pay land sale and purchase tax money in the form of PPh and BPHTB to
the state treasury, if the parties (clients) authorize the notary concerned to pay it.

2. That regarding criminal sanctions against Notaries who are involved in criminal acts of
tax evasion regarding land buying and selling transactions, such as Notaries who are
also Land Deed Making Officials (PPAT), are stated in Article 372 of the Criminal
Code. If deed the notary has been proven to comply with the formulation of the offense
stated in the article, the notary can be sentenced to imprisonment for 6 (six) months.
However, it should be noted that the implementation of the prison sentence does not
have to be carried out immediately by the Defendant unless within 10 (ten) months
there is another order in the Judge's Decision which has permanent legal force, which
states that the Defendant is proven to have committed a Criminal Offense.
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